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J.'. , HARRIET SMITH WINDSOR, SECRETARY OF STATE OF TIHE STAIE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF AMENDMENT OF "NEXTEL PARTNERS, INC.",
FILED IN THIS OFFICE ON THE TEIRD DAY OF JUNE, A.D. 2004, AT
12:44 O'CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TQ THE
NEW CASTLE COUNTY RECORDER OF DEEDS.

. Hareiet Smich Windsor, Secretary of Stata
~— 2916483 8100 AUTHENTICATTON: 3149630

0404213220 DATE: 06-03-04




May-10-05 1¢:11pm  From-Nexta! Partnars 4285763650 T-804  P.003/044 F-803

T,
—

Stats af Delsuape
Secre of Stau
Division Corparati
Delivarad 12:54 IM 06/ Oiffﬂﬂl
FILED 12:44 PM 06/03/2004
SRV 0404132220 - 2016482 FILE

N CERTIFICATE OF AMENDMENT
TO THE
RESTATED CERTIFICATE OF INCORPORATION
OF

NEXTEL PARTNERS, INC.

Nextel Partners, Inc., a cofporation arganized and ¢xisting under and by virtue of the
Generat Corporstion Law of the State of Delaware (the “Delawant Code™),

DOES HERERY CERITIFY:.

' FIRST: That the Roard of Directors of said corporation, at & meeting held on January 22,
2004, pursuant to notice duly given, and by a 1manimous written oonsent of diréctors dated March
20, 2004, adopted regolutions propasing and declaring advisable the following amendments to the
Restated Certificate of Incorporation of said corporation:

RESOLVED, thet Section 4.1 of Article IV of the Restated Certificale of Incorporation is
hereby emended az follows:

ARTICLE IV
AUTHORIZED CAPITAL

. 4.1  Aunthorized Cepital The total authorized murber of shares of afl classes of
~— capital gtock which the Corporation haa sutharity to issue is 1,213,110,000 shares (the “Cgpital
Stock’), consisting of:

{a) 1,100,000,000 sharcs of common stock, of which 500,000,000 shares are
designated as Class A Comman Stock, per value $.001 per ghare (the “Clags A Common Siock™),
and 600,000,000 shares are designated as Ciass B Copvatible Common Stock, per value $.001
per share (the “Class B Common Stock” and together with the Clzas A Common Stock, the
“Comrnon Stock™): and

) 113,110,000 shares of preferred stack, of which 13,110,000 shares are designated
as Series B Preferred Stock, par valuz $.001 per share (the “Scrics B Preferred Stock,™ and
togarher with uniy other series of preferred stock, the “Preferred Siock™).

RESOLVED FURTHER, that the Restated Cartificate of Incarporstion be amended to
add Asticlc XTI s follows:

ARTICLE X1
BOARD POWER REGARDING RYLAWS

Exoept a3 ctherwise provided in the Sharsholders’ Agreement, the Board of Directars is
expressly authorized to adopt, amend or repeal the Bylaws of the Corporstion.
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SBCOND: ‘That st & meeding of the stockhicldera held an May 18, 2004, ihe stockholders
of 2aid corperation voted on and eppraved these amendments in accordznce with the proviaions
of Seotion 242 of the Delawara Code.

THIRD: This Certificate of Amendment to the Restated Certificats of Incotparation shall
beocome effective upon fling and acceptance by the Office of the Secretury of Stats of Delaware.

IN WITNESS WHEREOF, this Certificate of Amendment to the Restated Certificate of
Incorporation has been duly executed by the corporation ag of the date set forth below. -

May LB, 2004

Donsld Maonn,
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PAGE 1
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— .
I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO EER®EY CERTIFY THE ATTACHED ARE TRUE AND CORRECT
COPIES OF ALL DOCUMENTS FILED FROM AND INCLUDING THE RESTATED
CERTIFICATE OF "NEXTEL PARTNERS, INC." AS RECEIVED AND FILED IN
THIS OFFICE.
THE FOLLOWING DOCUMENTS EAVE REEN CERTIFIED: -
RESTATED CERTIFICATE, FILED THE TWENTY-FOURTH DAY OF
FEBRUARY, A.D. 2000, AT 12 O'CLOCK P.M.
AND I DO HERERY FURTHER CERTIFY THAT THE EFFECTIVE DATE OF
THE AFORESAID RESTATED CERTIFICATE IS THE TWENTY-FIFTH DAY OF
-~ FEBRUARY, A.D. 2000.
~_
. : CURELET _
~ 2916483 B100X B R 0291998

SR ATION:

001105949 ’ piTy  03-02-00
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RESTATED CERTIFICATE OF INCORPORATION
OF NEXTEL PARTNERS, INC.

(Originally incorpotated on July &, 1998
under the name WP Parent Corp.)

Pursuant to Sections 242 and 245 of the General Cotporation Law of the State of
Delaware, this Restated Cemificare of Incorporation was adopted by the Cotporatian’s
Board of Directors and its stockholders in accordance with Section 228 thereof. This
Restated Certificate of Incorporation restates. integrates and amends the provisions of the
Certificate of incorporation of the Corporation. -

ARTICLET

NAME

The name of the Corporation is Nexre! Parmers, Inc.

ARTICLE I
- REGISTERED QFFICE: REGISTERED AGENT

The address of the registered office of the Corporation in Delaware js 9 East
Locckerman Sueet. Dover, Kent County, Delaware 19901, and the name of the
Corporation’s registered agent at such address is Nationa} Registered Agents, [nc.

ARTICLE IIT
PURPOSE

The purpose of the Corporaiion 15 tu cogage in any lawful act or activity for
which corporations may be organizad under the Generat Corporation Law of Delaware

{the “DGCL™,

ARTICLE IV

AUTHORIZED CAPITAL

4.1.  puthorized Capisal. The total authorized number of shares of all
classes of capital stock which the Corporation has authority to issue is 713,110,000
shares (the “Capital Stock’), consisting of.

STATE QF DELAWARE
SECRETARY OF STATE
prursron OF CORPORATIDNS
PYLED 12:00 PM 02242000

~ 001092741 = 2916482




May-10-05 12:12pm  From-Nextal Partners 4255763650 T=204 P.008/044 F-BO3

ST

(a) 600,000,000 shares of common stock. ol which 300,000,000 shares
are desipnared us Class A Comman Stock. par value $.001 per share (the “Class A
Coron Stock™, and 100,000,000 shares are designated as Class B Cenvertible
Cummon Stock, par valuc $.601 per share (the “Class B Common Stock,” and together
with the Class A Common Stock, the "Common Stoek"); and

(b 113,110,000 shares of prefefred siock, of which 13,110.000 shares
#re designated as Serics B Preferred Siock, par value 5.001 per share (the “Series B
Prelemved Stock,™ and together with any olher series of preferred stock, the “Preferrad
Stock™.

4.2.  Additonal Series of Preferred Stock. Rescguired Shares.

-

(a)  Subjeet w approval by holders of shares of any series or'class of

Preferred Stock to the extent such approval is required by 118 terms, the Board of
Directors of the Corporation (the “Baoard of Dircetors™) is hereby expressiy authorized,
by resolution or resolutions, to provide. out of the unissued shares of Preferred Stock, for
serics of Preferred Stock in addition 1o the Series B Preferred Siock. Before any shares
of any such Series are issued, the Board of Directors shall fix, and is hereby expressly
empowered to fix, by resolution or resolutians, the aumber of shares of Preferred Stock
constituting such series, and the designations, powers. preferences and relative,

- participating, optional or other specified rights and the qualifications, limitations and

restrictions thereof,

{b) Any shares ot Preferred Stock redeemed or purchased or otherwise
acquired by the Corporation in any manner whatsoever shall be retired and canceled
promptly afier the acquisition thereof. All such shares shall upon their cancellation
become authorized but unissucd shares of Preferred Stock and may be reissued as part of
a nesv series of Preferred Stock 1o be created by resolwtion or resolutions of the Board of
Directors, subjact to the conditicns or restrictions on issuance set farh herein,

43, Dividends.

(2) Holders of sutstanding shares of Common Stock shall be entitled
to receive dividends, out of funds legally available therefor, when, as and if declared by
the Board of Directors. Dividends shail be puid 10 such holders on a pro rata basis based
on the number of shares of Common Stock held by such holders as of the record date set
for such dividend payment (the *Dhividend Reco ate™). Helders of outsianding shares
uf Series B Preferred Stock shall not be entitled to receive dividends on their shares of
Scrics B Preferred Stock,

(b)  Nothing herein contained shall in any way or under any
cireumstances be construed or desined 10 require the Board of Directers to declare, or the
Corporation to pay or set aside fur puviment. aay dividends on shares of the Preferred
Stock. the Commen Stock or any alber ciass of Capital $Stack or serics of Preferred Stock
atany time,
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o .
1.4 Vaoting,
(a) Iixeepl as set lorth in Svetion 4.4(b) or as pthervise required by

Dlaware Jaw, the holders of Class A Comnmon Stock and Class 8 Common Stock shall
vote wgether on each matier submitted for a vore of holdars of Common Stock, and not
by separate class or senies. For purposes of any such vate each holder of Common Stock
shall be entitled (o vote that number of shares ol the Comraon Stock held by such holdar
as of the record date set for such voue (the “Voting Record Date™). Except as set forth in
Scerion 4.4(b), or as otherwisc required by Delaware law, (i) the holders of Series B
Preferred Stock shall not be entitled to vote on any matter submitted t stockholders and
(ii) the shares of Series B Preferred Stock shall not be included for purposes of
determining the number of shares of Capital Stock of the Corporation voting or entitjed to
vate an any such marear,

(b) So long as any shares of Series B Preferted Stock are outstanding,
the Corperation shal! not, without the affinnative vote or. notwithstanding any conmary
provision of the Bylaws of the Carporation, wntten consent of holders of at least a
majority of the shares of Serics B Prefeered Stock then outstanding (or such higher
percentage ag may be required by Delaware law), such series voting or consenting, as the
case may be. separately as one ¢lass, given in person or by proxy, either in writing or by
resolution adopred at an anaual or special meeting, (i) amend. alter or repeal any
provision of this Restated Certificate of Incorporation or the Bylaws {(by merger or

L otherwise) or of any provision (including the adoption of a new provision thereof which
waould result in an alieration or cireumvention of the voting and other riphts, preferences
or privileges of the holders of such series of Preferrad Stock). or to authorize sdditional
shures of such series of Preferred Stock, (ii) authorize any Senior Securities, (lii) subject
w Article V. merge or consalidate with or into any Person (A) it the Corporation is the
surviving entity in the meérger or consolidation and the specified rights, preferences ot
priviteges of the helders of such series ol Preferred Stock are changed adversely as a
result of such transactien or {B} if the Corporation is not the surviving entity in the
merger or consclidation and the securities of the surviving enrity issued in exchange for
the shares of such series of Preferred Stock have specified riphis, preferences and
privileges that are not as favorable ae the specified rights, prelarences and privileges of
such series of Preferred Stock, or (iv) make any payment on accuunt of, or set apart for
payment any money for a sinking or other similar fund for, the purchase, redemption or
other redrement of, any sharog of any clags of Capital Stock of the Corporation, or any
utions, warranis or other rights exercisable for ar convertible into any such Capital
Stock. except (x) for any redemption of the Serics B Preferred Stock pursuant to
Section 4.5(e), {y) for repurchases of Conunon Stock (and wptions, warrants or other
rizhns to acquire Common Stack) from employees or fonmer cmployees (or consultants)
wi'the Corporation and (2) to the extent necessary 1o prevent the loss or sceure the
renewal or reinstatement of eny license or frunchise held by the Corperation of any of its
Subsidiaries from any governmental ageney,

45 Serigs B Preforred Sinek, 'Fhe Serics B Prafzrred Stock shall have
ihe following powers, preferences and rights and qualifications. limitations and
restrictions (in addition to the powers, preferences and rights and qualifications,

e
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limitations and restrictions applicable 1o the Scries 8 Preferred Stock specitied clsewhere
herein}:

(a) Ranking. ‘The Seres B Prsfirred Stock shall, with respeet 10 riglus
on liquidation. dissolution or winding-up of the Corparation, (i) rank senior to the
Class A Common Stock, the Class B Comumnon Stock and eacly ather cbass ol Capital
Stock or series of preferred stock of the Corporation hereufter created the terms of which
do net expressly provide that it ranks senior 10 or on a parity with the Series B Preferred
Stock or which do not specity any rank relative to the Serics B Preferred Stock as to
rights on liquidation. disselution or winding-up of the Corporation, (ii) rank on a parity
with each class of Capital Stock or series of preferred stack of the Corporation hereafter
created the terms of which expressly pravide that it ranks on a parity with the Series B
Preferred Stock as 1o rights on liquidation, dissolution or winding-up of the Corporation
and (iii) rank junior to each elass of Capital Stock or series of preferred stock of the
Corporation hereafter created the terms of which expressly provide that it ranks senior to
the Scries B Preferred Stock as to rights on liquidation, dissolution or winding-up of the
Corporation. The holders of outstanding shares of Series B Preterred Stock shall not be
entitled to receive dividends on their shares of Series B Preferred Stock (other than paid
in connection with the liquidation, dissolution or winding-up of the Corporation),

(b)  Liguidation,

(1 Upon any voluntary or tnvoluntary liquidation, dissolution or
winding-up of the Corporation, holders of Series B Prelerred Stock then
outstanding shall be entitled to be paid, out of the assets of the Corporation
available for distriburion 10 its stockholders, the Accreted Liquidation Preference
10 the date fixed for liquidation, dissolution or winding-up, before any pavment
shall be made on or any assers distributed to the holders of shares of any elass of
Capital Stock or series of praferred stock of the Corparation, the 1erms of which
do not expressly provide that it ranks senior to the Series B Preferred Stock as to
digtributions upon the liquidation, dissalution or winding-up of the Corporation.

(i1} 11, upon any voluntary or involuniary liquidation, disselution or
winding-up of the Corporation, any amounts payable with respeet 1o the Series B
Preferred Siock and any other class of Capital Swek or series of preferred stock of
the Corporation, the terms of which expressly provide that it ranks on a parity
with the Series B Preferred Stock as to distributions upan the liquidation,
dissolution or winding-up of the Corporation, are nat paid in full, the holders of
the Series B Preferred Stock and any other such ¢lass of Capital Stock or serics of
preferred stock shall share equally and ratably in any disinbution of assets of the
Corporation in proportion 1o the full amount of the Aceeeted Liquidation
Preference to which each is entitled.

(i} Afer payment of the full amount of the Aserated Liquidation
Preierence 1o which they are entitled, the halders ol Series B Preferred Stock shall
not be entitled 1o any further participation in any distribution of asse1s of the
Curporation.

F=803
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{iv)  Neither the merper, consolidation or sale of all ar substantially ali
af the assets of the Corporation shall be deemed w be a liquidation, dissolution or
winding-up of the Carporution lor purposes of this Section 4.5(b).

(e}  Rsdemption.

(i) Optional Redemption. The Series B Preferred Stock may be
redeemed (subjeet W contraciual and other restrictions with respeet thereto
existing on the Closing Dule, compliancs with covenants contained in the Seniur
Noleg Indanture and the legal availability of funds therefor) at any time, at the
Caorporation's optien, in whole but not in part, in the manner provided in
paragraph (iii) below. at a redemption price cqual te the amount of the Accreted
Liquidation Prafirence to the date {ixed for redemption. :

(i)  Mandatory Redemption. On the Mandatory Redemption Date, the
Corporation shall redeem from any source of funds legally available therefor, in
the manner provided in paragraph (iii) below, all of the shares of Series B
Preferred Stock then outstanding, at an aggregate redempiion price equal to the
Accreted Liguidaiion Preference thereof, The redemption price shall be payable
in cash.

{ifly  Drocedures for Redemption.

L (A)  Atleast 3G days and not maore than 60 days prior 10 the date
fixed for any redempiion of the Serics B Praferrad Stock, writien nolice
(the “Redemprion Notice™) shall be given by first-class mail, postage
prepaid, o cseh holder of record on the record date fixed for such
redemption of the Series B Preferred Stock ar such holder’s address as the
same appears on the stock register of the Curporation, provided, that no
fatlure o give such notice nor any deficiency thercin shall affeet the
validity of the procedure for the redemption of any shares of Series B
Preferred Stock (o be redeemed execpt as 1o any holder 1o whom the
Corporation has filed to give said notice or whose notice was defective.
The Redemption Notice shall siate: (1} the number of shares of Seriez I3
Prerenred Stock held, as of the appropriate record date, by the helder that
the Corporation intends to redeem; (2) the date fixed for redemption (the
“Redemptivn Date™); (3) the amount of the redemption price per share of
Series B3 Preferred Stack; (4) that the holder is 1o surrender to the
Curpuoratinn his certificate or certificates representing the shares of
Series B Preferred Stock 1w be redeamed ac the place or places where
cerificates {or shares of Series B Preferred Stock ure 1o be surrendered for
redemption: and (3) that the Accreted Liguidation Preference shall cease
te acerue on such Redemption Date unless the Cerporation defaults in the
pavenent of Lhe redempiion price,

%1 Each holder of Scrics B Preferred Stock shall surrender the
certiticaw or certificates representing such shares of Saries B Preferred
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Stock to the Carporation, duly endursed. in the manner and at the place
desianated in the Redempiion Notice. The full redemption price for such
shares ot Series B Preferred Stock shall be payable to the Person whose
name appears on such certificate or certificates as the owner thereof, and
each surrgndered cemificate shall be canceled apd retired.

{C)  Unless the Corporation defaults in the payment in full of
the applicable cademption price, the Acereted Liquidation Preference shull
ccase to acerue an the Redemprion Date, and the holders of such redeemed
shares shall ccase 1o have any further riphts with respect thereto from and
after the Redemption Date. other than the right to receive the redemption
price, without interesr.

_ 4.6, Common Steck, Except as provided in this Section 4.6. in
Sections 3.1(a)(iY, 5.1(by(i). 5.5 or otherwise, the Class A Common Stock and the Class B
Common Stock shall have the same rights and privileges and shall rank equally. share
ratably and be identical in al! respects as (o all maters.

{a) Claxs A Common Stock Ranking. The Class A Common Stock
shall, with respect to dividend rights, rank on a paricy with the Class B Comman Stack
and ench othar class of conunon stack of the Corporation hereafler created. The Class A
Common Stock shall. with respect 10 rights on liquidation, dissolution or winding-up of
_ the Corporation, (i) rank on a parity with the Class B Common Stock and each other ¢luss
R of cammon stack of the Corporation herealter erealed and (ii) rank junior to the Series B
Preferred Stock and each other class of Capiial Stock or series of preferred stock of the
Corporation hereafter created the 1erms of which exptessly provide that it eanks senior [0
the Class A Common Stock or which da not specify any rank relative to the Class A
Common Stock as 12 rights on liguidation, dissolution or winding-up of the Corporation.

{b} lass B Common Stack Ranking. The Class B Common Stock

shall, with respect to dividend rights, rank on a parity with the Class A Common Stock
and each other class ot comman stock of the Corporation hercafier created. The Class B
Common Stock shall. with respect to rights on liquidation, dissolution or winding-up of
the Corporation. (i) rank on a parity with 1the Class A Common Stock and each other class
of common stock of the Corporation hereafter created and (ii) rank junior 1o the Series B
Preferred Stock and each other class of Capital Stock or series of preferrad stock of the
Corporation heteatier created the terms of which expressly provide that il ranks senior to
the Class B Commun Stk or which de not specify any rank refative o the Class B
Commion Stock as 1o rights on liquidation, dissolution or winding-up of the Corpuratinn.

{¢) ividends. Holders of Class A Common Stock and Class B
Common Stock shall be entitled 1o receive such dividends, payable in cash or atherwise,
as may be declaped thereon by the Board of Directors from time to time out of assets or
funds of the Curporution legally available therefor. provided that ne dividend may be
declared and puid 10 hulders of Class A Common Stock wnless at the same tine the Bourd
of Directors shall also declure and pay (o the holders of Class B Common Stach 4 per
share dividend equal o the dividend declared and paid to holders of Class A Common
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Srock. and viee versy. Commen siock Jdividends declared on the Class A Common Stack
shall be payable in Class A Common Stock. and vommen stock dividends declared on
Class B Common Stock shall be payuble in Class 3 Common Swock.

(d) Votng, On all matters upon which stackhoiders are entitled or
permitted to vote, every holder of Class A Conunon Stock shall be entitied 1o one vote in
person or by proxy for each share of Class A Common Stock standing in such
stockholder’s name on the ransfer books of the Corporation and every holder of Class B
Common Stock shall be entitled 10 one vouz in person or by proxy for each share of
Class B Common Stock standing in hig or its name on the tzansfer books of the
Corporation. Except as set forth in Section 4.4{a) or as may otherwise be required by
law. the holders of Class A Common Stock and Class B Common Stock shall voe
together as a single class. N

() Subdivisions and Combijnations. 1f the Corporation in any manner
subdivides or combines the outstanding shares of one class of Commeon Stock, the
outstanding shares of the other ¢lass of Cominon Stock will be likewise subdividad or
combinead.

N Liguwidation ¢r Dissolution. In the event of any voluniary or
involuntary liguidation, dissolution or winding up of the Corporation, holders of Class A
Commeon Stock and holders of Clags B Common Stock shall receive a pro rata
distribution of any remaining assets alter payment or provision for liabilities and the
liquidation preference on stock, if any.

(=) Merger and Consolidation. In the event of the merger or
conselidation af the Corporation with or inte any other entity pursuant (¢ a transagtion n
which the sutstanding Common Stock of the Corparation is copverted into or exchinged
for cash, sceurities or other property, holders of Class A Common Stock and holders of
Class B Common Stock shall reeeive the same kind and amount of consideration per
share payable 10 halders of Common Stock in connection with such transaciion.

4.7,  Conversion Rights of Common Stock.

{a) Optional Conversion of (lass B Common Siock. Subject o the
procedures sei {orth herein, each share of Class B Commen Stock shall be gonvertible
into Class A Common Stock, at the option of any Class B Stockhalder coneurrently with
a sale or other 1ranstier of such sharas of Clusa B Commen Stack to aty Person other thun
a Class B Stockholdar, in each case at any time and from tdme 10 time, at the Class A
Convarsion Rute.

(b Mandatory Converaion of Class A Common Stock. Subjudi to the

procedures set torth bherein, shares of Class A Common Stock acquired by any Nearel
Sharehalder shall immediakly and swomaticully be converted into an equal nimber of
shares of Claxs 13 Comumon Stock it the Clasg 8B Conversion Rate,

() Procedures for Conyvursion of Clags B Common Stock. A holder of

shares of Clags B Common Stock desiring w0 exercise such halder’s option o ¢onvert
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pursuant o Section 4.7{a) shall surrender 10 the Corporation, at ita principal office or
such other oftfice or ngency maintained by the Carporation for such purpuse, the
certificates representing the shares of Class B Common Stock 10 be vonvened,
accompanied by a writen notice stating that such holder elects 1o eonvert such shares in
accardance herewith. 1f required by the Corporation, certifiemes surrendered for
conversion shail be endorsed or accompanied by & written instnunent of transfer. in form
satisfactory ta the Comporation., duly executed by the registered holder or hiz or its
arorney duly authorized in writing. As soon as practicable after the surrender of such
certificates and receipt of such notice. the Corporation shall issue to such holder the
number of shares of Class A Common Stock inte which such shares of Class B Common
Stock are convertibla. All shareg of Class A Cormmon Siock delivared upon conversion
of the Class B Common Stock will upon delivery be duly and validly issued. fully paid
and non-assessable, free of all liens 2nd charges and not subject 10 any preemptive rights.
Certiticales representing shares of Class A Common Stock issued upon conversion shall
be delivered to such halder az the address of such holder as it appears on the records of
the transfer agent for the Corporation {or the records of the Corporation if it serves as its
own transfer agent). Such conversion shall be deemed 10 have been made at the close of
business on the date of the receipt of such netice and of such swrrender of the cermificates
representing the shares of Class B Common Stock 1o be converted, and the rights of the
holder thereof shall ccase on such date of receipt and surrender, ¢xcept for the right to
reccive the shares of Class A Commeon Stock issuable upon conversion thereof, and
payment of any declared but unpaid dividends thereon.

) No Charpe or Lax. The issuance and delivery of cemificates for
shares of Common Stock upen the convarsion of shares of Class B Common Stock
pursuant o this Section 4.7 shal! be made without charge to the holder of shares of
Class B Common Stock for any issue or transfer tax, or other incidental expense in
respect of the issuance or delivery of such certificates or the securities represented
thereby, all of which taxes and expenses shall be paid by the Corporation.

(=} FCC Agpraval. Notwithstanding anything herein to the contrary.
if FCC or other regulatery approval is required to be obtained prior to the conversion of
shares of Common Stock pursvant to Section 4.7(a) ar 4.7(b), the holder therzol may
nevertheless elect to convert any or all ol sueh holder's shares of Commeon Stock by
written notice given to the Corporation in accordance with Section 4.7(c). or the
mandatory conversion may neveniheless proceed in accordance with Section 4.7(b), as
applicable, provided that in any event such convegsion shall not become effective until
the close of business on the dare of the reecipt of the last of any such approvals and of the
surrender of the certificatés represcming the shares of Common Stock to be converted,
and the rights of the balder theruof shall continue in full force and effect pending the
receipt of all such approvals.

) Certain Adjustmeazs. 1 there ocears any capital reorganization or
any reclassification of the Commun Sieck. the consolidation or merger of the Corporation
with or into anather Person (other than i merzer or consolidation of the Corporation in
which the Corporation is the contimung corporution and which does not resuit in any
reclassification or change of outstanding shares of the Common Stock) or the sale or
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conveyance of all or substantially al) of the agsets of the Corporation. then cach share of
Class B Common Stock shald therea(ier he conventible into the samce kind and amount of
suewritics (including shares of stoek} or other asaets (or both) which were 1ssuable ur
distributable to the holders of outstanding Class A Common Stock upon such
reorpanization, reclassifleation, consolidation, merger, sale or conveyanee, in respect of
that number of shareg of Class A Common Steck {nte which such share of Class B
Common Stock might have been converied immediately prior 1o such reorganizarion,
reclassification, consalidation, merser, sale or conveyance: and, in any such case,
appropriate adjustments (as determined in pood faith by the Board of Directors. whose
determination shall be conclusive) shall be made 1o assure that the provisions set forth
herein shall thereafier be applicable, as nearly as reasonably practicable, in relation 1o any
securities or other assets thereatier daliverable upon conversion of the Class B Comxfmn
S1ock.

e Natieg of’ Adjusiments, Whenever the securities or other property
deliverable upon the conversion uf the Class B Commen Steck shall be adjusted pursuant
1o the provisions hereof, the Comporation shall promptly give written notice thereof to
each holder of shares of Class B Common Stock ay such holder's address as it appears on
the transfer books of the Corporation and shall forthwith file, at the Corporation’s
principal exccutive office and with uny transfar agent or agents for the Class B Common
Stock, a certificate, signed by the President or one of the Vice Presidents of the
Corporation, and by its Chief Financial Officer, Treasurer or one of its Assistant
Treasurers, identifying the securitics ar other propenty deliverable per share of Class B
Common Stock (ealculatad 0 the nearest cent or to the nearest 1/100 of a share) and
setting forth in reasonable detail sthe method of calculation and the facts requiring such
adjustment and wpon which such caleularion is based. Each adjustment shall remain in
effect umil a subsequent ndjustment is requirad.

(h) Notice of Certain Events. In case the Corporation shall propoess at
any time or from time to time (i1 1y declare or pay any dividend payable in stock of any
class 1o the holders of Commuon Stock in accordance with Scetion 4.6(c) or to make any
other distribution to the halders of Common Stock, (ii) to offer to the holders of Common
Swock eights or warrants 16 subscribe for or to purchase any addidonal shares of Comman
Stock or shares of stock of any cluss or any other securities, rights or aptions, (iii) to
subdivide, split or effect uny combination or reclassification of its Common Stock, (iv) 10
cffect any consolidation, meryer or sale. rransfer or other disposition of all or
substantially ail ¢f the properts. assets or business of the Corporation which would, if
consummated, adjust the Cluss A Conversion Rate, the Class B Convergion Rate or the
securities issuable upen conversion of shares of Class B Common Stock, or (v) 1o effeet
the liquidation, dissolution or winding up ol the Corporation, then, in each such casc, the
Corporation shall mail to each holder of shares of Class B Comwmon Stock, at such
holder’s address as it appears on the transfer books of the Corporation, 2 wrilten natice of
such proposed action, which sha!l speeify (A) the date on which a record is to be taken
for the purpose of such dividend or distribution of rights or warrunts or, if a record is not
10 be taken, the date us of which the holders of shares of Common Stock of record to be
entitled to such dividend or distribution of rights or warrants are to be determined, or
(B) the date on which such reclassitication. consolidation, merger, sale, conveyance,

U]
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dissolution, liquidation or winding up (s expuected o become citestive. and such notice
<hail be so given as prompily as possibie but in any event at least 20 Business Days prior
ti the applicable record, determination or effective date. specified in such notice.

(i) Reservation of Commeon Stack.

(i) The Corporation covenants that it will at ulf times reserve and keep
available, free from preemptive rights, for issuance upan the conversion of the
shares of Class A Common Stock and Class B Commen Stock the maximum
number of its authorized but unissued shares of Class B Common Stock and
Class A Commaon Stock, respectively, as is reasonably anticipated to be sufTicient
to permit the conversion of all outstanding shares of Class A Common Stock and
Class B Common Stock, and shall take ali action required to increase the
authorized number of shares of Class A Common Stock and Clasz B Common
Stock if at any time there shall be insufficient authorized but unissued shares of
Class A Comnmon Stock and Class B Common Stock 1o permit such reservation or
to permit the canversion of all outstanding shares of Ciass A Common Stoek and
Ciass B Common Stock.

(ii)  DPrior to the delivery of any securities which the Corporation shall
be ebligated to deliver upon conversion of the Class A Common Stock and
- Class B Common Stock, the Corporation shali comply with all applicable federal
NS and state laws and regulauom which reqmre action to be taken by the
Corporation.

(i) In conmection with the conversion of any shares of Class A
Common Stock and Class B Common Stack, no fractions of shares of Common
Stock shall be issued, but in licu thercof the Corporation shall pay a cash
-adjustment in respeet of such fractiopal “terest in an amonnt equal 10 such
fractional interest mulliplied by the price per share of Common Stock on the
Business Day og which such shares of Class A Common Stock and Class B
Comman Stock ars deemned (o have been convertad.

ARTICLE YV
CERTAIN RIGHTS AND OBLIGATIONS OF NWIP

51.  NWIP Call Ripht; Pur Right
(a) NWIP Cail Right

»H On the 1erms and subject 1o the conditions hereof, upon
(A) January 29, 2008, (R) the exercise by NWIP of its call right under Section
7.03 or 7.04(d} of the Sharcholders’ Aprecment or (C) termination of the Joint
Venwre Agreement in aceordance with Section 12.9T) thereof, NWIP shall have
the right (the “NWIP Call Right™) to ptrchasa all (but nat less than all) of the
. shares of Class A Common Stock then outstanding. provided, that if the NWIP

10
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vesting under the Restricted Stwocek Purchiuse Agreements: and (C) all shares of
Common Stock issuable upon exercise of uptions yranted under the 1999 Siock
Oprion Plan. in each case that are heneficially ewned by the Management
stackholders, shall be purchased by NWIP pursuant to this Seetion 3.1(b) (it
being underswood that NWIP's acquisition of all the outstanding shares of’ Class A
Common Stock pursuant to this Section 3. 1(b) shall constitute a “Change in
Control of the Company” for purposes ol the Restricted Stock Purchase
Agrcements and the 1999 Stock Option Plan).

{v) Upon the consummation of 2 Section 3.5 Sale, all the Put Rights
shall terminate except for the Put Right with respect to a Nextel Sale, which right
shall not terminate until the one-year anniversury of the date of the consumemgtion
of the Seerion 5.5 Sale.

5.2.A Deljvery of Nextel Shapes.

(a) Any payraent for Class A Common Stock purchased by NWiP
from the Class A Stackholders pursuant 1o this Article ¥V may be made, at NWIP's
clection, by delivery of listed Nexiel common stock (the “Nexie] Shares™), provided, that
NWIP delivers such Nextel Shares within 180 days of the date of the Article V Closing,
and provided. further, that in connection with the delivery of the Nexicl Shares, NWIP
(and Mextel with respect to Seetion 3.2A(c)) agrees to comply with the requirements set
forth in this Section 5.24. Notwithslanding the immediately preceding sentence, il
NWIP elects to deliver Nextel Shares, which election NWIP may change at any time
prior (o the delivery of such shares, NWIP will use its reasonahle best efforts wo deliver
Nextel Shares a3 promptly as practicable. provided. that (x) if NWIP fails to deliver the
Nextel Shares or cash within 60 days of the date such payrment is due, it shall pay intercst
on the purchase priee at a rate of 10% per annum from the date such payment is due and
(¥} irNWIP fails to daliver the Nexw! Shares in accordance with this Section 5.2A,
NWIP shall deliver cash no later than the 1801h day following the date such payment is
due.

{b)  NWIP shall not be deemed 1o have delivered Naxtel Shares or 1o
have discharged its payment obligations hereunder unless, at the time of dalivery of such
Nextel Shares, (i) NWIP delivers to the Board of Directors and the holders of Class A
Common Stock an SEC “no-action™ lener or an opinien of counsel reasonably aceeptable
to the Board of Directors (excluding the NWIP Designee) that pravides that, assuming
that the sharcholder receiving the Nextel Shares is not an Affiliate of Nextel, the shares to
be receivad by that shareholder can be freely sold withour complying with the registration
requirements of the Seeurities Act or (if) the SEC has declared effective a regisuation
statement on the appropriate form, Nexitel has caused such shares to be quoted on the
NASDAQ National Marker and the recipient shall have a continuous geriod ot 60 days
from the dute of delivery 10 sell such shares under such registration statement.

{e) 'or purposes of any payment by NWIP in Nextel Shures, the value

of Nextel Sharzs will be based on the average Closing Price of Naxts! common stock for
the ten rading Days immediately preceding the date of delivery of the Nexte! Shares. 1f
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NWIP elects to consummate s 1ransaction with Nextel Sharug instead of cash, NWIP will
take all reasonable steps requested by the Board of Directars (with any NWIP Designea
abstaining) 1o permit the purchase o be tux detzered 1o the relevant stockhaolders.

5.2.B Amicle V Transaciion Notice. Within ten days ol receipt by the
Corporation of a NWIP Call Notice. wrilteu notice (the "Article V Transaction Motice™)
shall be given by the Corporation to cach Record Holder by first~class mail, postage
prepaid. to the address as shown on the reeonls of the Corporation, on the Record Date
fixed by the Asticle V Transaction Notice, which date shall not be less than ten nor maore
than 20 days following the date of such netice. The Article V Transaction Notige shail
staie: (1) the number of shares of Class A Common Stock held, as of the Reecord Date, by
the Recard Holder; (2) the date propnscd for the Anlicle V Transaction (if NWIP clects,
in aceordance with Seetion 5.3, to {und an Article V' Purchase, such dawe shall be the -
“Aticle V Purchase Date,” if NWTP elects. in accordance with Section 5.4, o fund an
Anicle V Redemption, such date shull be the “Article V Redemption Dute™); and (3) that
the Recerd Holder is 1o surrender to the Pavment Agent the centificates representing such
holder’s shares of Class A Common Stock to be purchased or radeesmed. as applicable, at
the place where cenificates for shares ui' Class A Common Stock are to be surrendered
for purchuse ar redemption, as applicable.

3.3, Aqricle V Purchase.

(a) On or before the Article V Purchase Date, NWIP shall notify the
Corporation whether NWIP has clected to lund en Article V Purchase or an Article V
Redemption. If NWIP elects to fund an Article V Purchase, NWIP shall comply with the
provisions of this Section 5,3,

{(b)  Onor before the Anticle V Purchase Date, NWIP shall deposit the
full arnount of the Option Price tor alt of the issucd and owtstanding shares of Class A
Common Stock with the Payment Agent o pay, on NWIP’s behalf, the Option Price.
Cash, il any, and Nexte] Shares. it any. deposited with the Payment Agent shall be
delivered in trust for the benefit of the Kecord Halders. NWIP shall provide the Payment
Agent with irrevoeable instructiony 1o pay the NWIP Call Price or the Put Price. a3 the
case may be, for the Class A Common Stock 1o the Record Holders upon summender of the
certificates representing their shares of Class A Common Stock.

{c) Payment tor shares of Class A Common Stock shall be mailed to
cach such Record Holder at the address set forth in the Corporation’s records or at the
address provided by each such Recoed Helder or, if no address is set forth inthe
Curporation®s records for any such Record Holder or provided by such Record Holder, to
such Record Holder a1 the address of the Corporation, but anly upon reccipt from such
Raeord Holder of certificates evidencing shures of Class A Common Stock. At the
request of NWIP, the Corporatinn shall provide, or shall cause its transfer agent to
provide, lo NWIP or to the Puyment Agent, free of charge, a compleie Hst of the Record
Halders. including the number of shures of Class A Common Stock held of record and
the address of ench Record Holder.

13
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34, Apicle ¥V Redempiion.

6)] On or hefore the Aricle V Redemption Dare, NWIP shall nodfy
the Corporation whether NWAL has eleeted to fund an Ardcle V Purchase or an Afmicle V
Redemption. If NWIP elects to fund an Article V' Redempiion, WWIP shall comply with
the provisions of this Section 5.4.

(B On or before the Article V Redemption Date, NWIP shall deposii
the full amount of the Option Priee for alf of the issbed and outstanding shares of Class A
Common Stock with the Payment Agent 0 pay, an NWIER's hehalf, the Opuion Price.
Cash, if any, and Nexiel Shares, if any. deposited with the Payment Agent shall be
delivered in truse for the benefit of the Record Holders. Immediately upon the deposit by
NWIP of the fll amount of the Qption Price for all of the issued and outstanding shates
of Class A Common Stock, then. notwithstanding that any cerifieate for shares of
Class A Commen Stock subject to redemption shall not have been surrendered for
conecellation. atl shares of Class A Common Stack shall no lanper be deemed to be
outstanding on and after the Article V Redemption Date, and all rights with respect to
such shares shail forthwith cease and terminate a1 the close of buginess on the Anicle V
Redemption Date, except only the dght of the Record Holders ta receive the Option Price
for all of the issued and outstanding shures of Class A Comrmon Stock, without interest.

(c) Unless the Curporation defaults in the payment in full of the
applicable redemption price. the holders of such redeemed shares shall cease to have any
further rights with respect thereta rom and afier the Anicle V Redemption Date, other
than the right to receive the redemption price, without interest.

3.5, Special Nexul Sale Righis.

{2) The Class B Stuckholders may collectively wansfer all, bue not less
than al, of their shares of Commeon Siock to a third party afier January 29, 2011 (a
“Section 5.5 Sale™), bur only after complying with this Section 5.5, If the Class B
Stockholders wish to conswmmale » Section 5.5 Sale, the Class B Stackholders shadl
provide written notice (a “Section 5.3 Notice™) of such Section 5.5 Sale 1o the Class A
Stockhelders and the Corporativn not kiter than the 45th day prior to the proposed
Section 5.5 Sale {or such later date as required by applicable law), The Section 5.5
Notice shall identify (i) the third party vansferee (the “Section 5.5 Purchasar™), (if) the
number of shareg owned by the Class B Sinckholders subject to the Sectiop 5.5 Sale and
the {orm and amount of considcration per share for which a transfer is proposed to be
made (the “Section 3.5 Sale Price ™). and (iii} all other material terms and conditions of
the Secrion 5.5 Sale. Within five Dusiuicss Days of the receipt of such Section 5.5 Notice,
the Corporation shall notify all Cluss A Stockhalders of the date and time of a special
meeting of such steckholders, which date will not be more than 25 days after receipt of
the Section 5.5 Noticr (o7 such lawer daie as required by applicable jaw), At such meeting
ali Class A Stockholders shall he entitled to vote whether to sell their shares to the
Section 3.5 Purchaser on (he saume wrims and conditions as the Class B Stockholders. 1F
such Class A Stockholders clect o sell tieir shares 1o the Seetion 5.5 Purchaser by the
affirmative vote of at least SU%% of the (hen wutstanding Class A Common Stack held by
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all Uluss A Stackholders, ol Class A Stockholders shall be required to participate in the
Section 3.5 Sale on the toms and conditions st farth in the Saction 5.3 Notiee aad w
iender all af their shares as set tucth below. Within [Ive days {or such later date as
ecequited by applicable law) fuflowing such vote, the Corporation shall deliver 1o a
representative of the Class B Stockholders designated in the Seation 3.5 Notice a notice .
indicating whether the Class A Stockhalders will pamticipate in the Seetion 3,5 Sale, [
the Class A Stockholders elect to participate in the Section 5.5 Sale. then, on or prior to
the date of such sale, they shall deliver to the representative of the Class B Stockholders
certificates representing all shares held by the Class A Stockhelders, duly endorsed,
together with all other documents required to be exeeuted in ¢connection with such
Section 5.3 Sale or, if such delivery is not permited by applicable law, an unconditional
agreement to deliver such sharcs pursuant ta this Settion 5.3(a) at the closing for such
Section 5.5 Sale against delivery to the Class A Stockholders of the consideration
therefor. Ifany Class A Stockholder should fait to deliver such centifieates or, in lien
thereof (as provided above) an unconditional agreement to deliver guch shares at the
cloging for such Section $.5 Sale. w the Class B Stockholders, such Class A Stockhoider
have shall have irrevocably apreed that, upon Lhe elésing of the Section 5.5 Sale, such
shares shall no longer be decmed to be oulstanding and all rights of a shareholder with
respeet 1o such shares will terminate except the right to receive the Scction 5.5 Sale Price
and the Corporation shall {subject to reversal under Seetion 3.5(1)} canse the baoks and
records of the Corporation 1o show that such shares are bound by the provisions of his
Section 5.5 and dhat such shares shyll be transfarrad o the Section 3.3 Purchaser

, immediately upon surrender for transfer by the holders thereol or as otherwise provided in
N this Section 5.5(a).

(L) {f, within 270 days afier the Class A Stockholders give notice of
their election ta sell their shares pursuant to this Section 3.3, the Class B Stockholders
have not consummated the Szetion 3.5 $ale, then (i) the Class A Stockholders shall not
be required to sell their shares 10 the Section 5.5 Purchaser, (ii) the representative of the
Class B Stockholders shall retum o each of the Class A Stockholders all ¢ertificates
representing shares that such Class A Stockhalder daliverad for rransfer pursuant hareto,
waether with any documents in the possession of the Class B Stockholders executed by
the Class A Stockholders in eannection with such proposed transfer. and (iii) all of the
provisions of this Restated Certificate of Incorparation or stherwise applicable at such
timi¢ with respect to shares owned by the Class A Stockholders shall again be in effect.
No Class B Stockhoelder (nor any member of the Nextel Group) shatl have any tHability or
responsibility to the Corpuration or any Class A Staekhslder upen or by reason of any
rermination or failure to consummare 2 Section 3.5 Sale exeept as expressly set forth
above in this Section 5.5.

(c) Promptty afler the consummation of the Section 5.5 Sale by the
Section 3.3 Purchaser, the Section 5.5 Purchaser shall give notice thereof to the Class A
Stackholders, and shall remir to each of the Class A Stockholders who have surrendered
their certificates the total consideration far the shares of Class A Common Stock
wansferred pursuant hereto.
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(d)  The sale obligations of the Class A Stockholders under this Seciion
5.5 shall be subyject 1o the following conditions:

i upon the consummution of such sale, all vl the Class A
Stockholders pamicipnting therein will eeeeive the same form and amount of
consideration per share, or if any Class A Stockholdery gre given an eption as 10
the form and umount of consideration to be received, all Class A Stockholders
patticipating therein will be given the same optien;

(ii) noClass A Stockholder shall be obligared 1o pay any expenses
incurred in connection with a consummated sale; and

(iii) no Class A Swockholder shall be requirad 1o provide any .
representations, indemnities or wiher agresments in connection with such sale.

(e) In connection with any Section 5.5 Sale in which the Class A
Stockholders elect to participate. the Board of Diractors shall engage an investment
banking firm of naticnally recognized standing to evaluate whether, as a result of
transactions, relationships, and understandings between Nextel and the Section 5.5
Purchaser, the Section 5.5 Sale Price is not less than the fair market value of the shares of
Class A Common Stock to be sold o the Section 5.5 Purchaser. IFsuch investment
banking firm is unable to render an opinion (o such effect. the Board of Direcrors shall
submit the Section 5.5 Sale price to arbitration in accordance with Section 12.7 of the
Juint Venture Agreement, and the Section 5.5 Sale Price as determined in such arbitration
shall be hinding on NWTP and the Class A Stockholders. If the arbitrators datermineg that
the Seciion 5.5 Sale Price is greater than or equal to the fair market value of the shares of
Cluss A Commen Stock, the Class A Stackholders shall pay the fees and expenses of the
arbilrutors, otherwise NWIP shall pay such fees and expenses.

(f)  The Class B Stockholders shali not be penmitted to transfer their
shares to the Section 5.5 Purchaser unless NWIP shall Rave assigned (or caused the
assignment) for $1.00 10 the Corporation not later than the closing day of the Section 3.3
Sile any FCC licenses acquired by NWIP (or its Subsidiaries) pursuant 10 Section 4.16 of
the joint Venture Agreement.

3.6. Generally Applicable Provisions. Fach of the NWIP Call Right
and the Put Right, whether effected as an Anicle V Purchase or an Article V Redemption,

shall be governed by the following provisions:

(a) Transler of Title. Transier ol tite o NWIP of ali of the issued and
outstanding shares of Class A Common Siock shatll vecur amomatically on the Anticle V
Closing Date, subject to the payment by or for the account of NWIP to the Payment
Agent, on or before such date, of the amount owing to the Record Holders, and thercafier
NWIP shall be the sole holder of all issued and outstapding shures of Class A Common
Stock, notwithstanding the failure of any Class A Stockholders 1o 1ender the certificates
representing such shares to the Payrmen Agent for payvmunt therefor in accordance with
Section 5.3(b) or Section §.4(b). The Corporation shall instruct ity transfer agent not 1a
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aceept any shares of Class A Commuon Stock for ransier vn and after the Article ¥
Closing Date. sxcept for the shares of Class A Common Stock (ransierred to NWIP. Tha
Carpotation shall takz all actions reasonably requested hy NWIP 10 assist in effectuating
the transfer af shares of Class A Common Stock in uccordance with this Section 3.6(a).
Afrer the Artiele V Closing Date, the Record Holders shall have no rights in conncection
with such Class A Common $iock other than the right to receive the Option Price
therefor. The Corporation shall cause ite hooks and rocords to show that such shares are
bound by the pravisions of this Section 5.6(a) and that such shares shal} be transferred to
NWIP immediately upon deposit by NWIP with the Payment Agent of the amount owing
1o the Record Holders.

(&) Legend. Any certificates evidencing shares of Class A Cammon
Stock issued by the Corporation shall bear a lepend in substantialfy the following form:

THE CLASS A COMMON STOCK LVIDENCED
HERERY {8 SUBJECT TO PROVISIONS QF THE
CORPORATION'S RESTATED CERTIFICATE OF
INCORPORATION THAT ALLOW AN ENTITY TOQ
PURCHASE OR CAUSE THE CORPORATION TO
REDEEM ALL OF THE QUTSTANDING CLASS A
COMMON STOCK OR ALLOW A MAJQRITY OF THE
CLASS A COMMON STOCKHOLDERS TO CAUSE
SUCH ENTITY TO PURCHASE OR CAUSE THE
CORPORATION TO REDEEM ALL OF THE
OUTSTANDING CLASS A COMMON STOCK, IN
EACH SUCH INSTANCE AT A PURCHASE PRICE
DETERMINED IN ACCORDANCE WITH THE
PROVISIONS OF THE RESTATED CERTIFICATE OF
INCORPORATION. COPIES OF THE RESTATED
CERTIFICATE OF INCORPORATION ARE
AVAILABLE AT THE PRINCIPAIL. OFFICT OF THE
CORPCRATION AND WILL BE FURNISHED
WITHOUT COST TO STOCKHOLDERS ON REQUEST.

Upon the termination or expiration (other than by exercise) of the NWIP Call
Right and the Put Right, the Corporation shall. at the request of any holder of shares of
Class A Common Stock bearing the legend set lorth abave. remove such legend from
such shares,

(c) No Copflicting Action. The Corporation shall not take, or permit
any Person within its contral to ke, any action incansistent with the rights of NWIP and
the obligations of the Carporation under this Article V. The Corporation shall not enter
inlo any agreemant, arrangement or tndercianding, either oral or written, that is
inconzistent with the rights of NWIP under this Article V.

(d)  Amendment. This Article V may no! be amended or repealed
without the affirmative vote or, notwithstanding amy contrary provisions of the Bylaws of
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the Corporation, writlen conseat of NWIP and holders of at least 2 majority of the shares
of Class A Common Siuck then ourstanding. voting or consenting, as the easa may be.
separately as one class, aiven in' person ur by proxy, either in writing or by resolulion
adopted at an agnual or special mecting.

(c) Termination. The NWIP Call Righe shall terminate on the earlicst
o oceur oft i) the Anicle V Closing Date; (ii) if the N'WIP Call Right is not exercised,
11:59 p.m., New York time, on the last day on which the NWIP Call Right may be
exercised hereunder; and (iii) the failure by NWIP 1o deposiv Nexiel Shares or cash with
the Payment Agent as required by this Anicle V. The Corporation shall promptly notify
each Reeord Holder in writing upon the cecurrence of the events deseribed in Section
3.6{e)iii).

( . Delay Due o ECC Appraval, The closing for the purchase of the
shares of Class A Common Stock pursuanc to this Amicle V (the “Article V Closing™)
shall o¢cur as promptly as practicable (but in no event faler than 30 days) after receipt by
the Class A Stockholders of the NWIP Call Notice or exercise by the Class A
Stockholders of the Put Right, provided that if the purchase of any Class A Stockholder™s
shares is subject to prior regulatory approval or requires the determination of Fair Market
Value in accordance with Section 3.7, the Corporation and such sharcholder will use their
reasonable best efforts to obtain the necessary regulatory approvals and the 30-day period
shall be extended until the later of (i) the expiration of five Business Days after all such
regulatory approvals shall have been received and {ii) the determination of Fair Market
Vzlue. Atthe Article V Closing, each Class A Stackholder shall deliver 1o the
Corporation or NWIP, as the case may be, certificates representing such Class A
Stockholder's shares. July endorsed, logether with all other documents required 16 he
exceuted in connection with the sale of such shares (it being understood that in no event
shall a Class A Stockholder be obligated to make any representations and wamranties, or
to provide any indemnities, with respect 10 any matters other than title 10 the shares held
by such Person. such title being free and cleer of all liens and encumbrances. and such
Person’s autharily, authorization and right to enter into and consummate the sale without
contravention of any lew ot agresment, and without the need for any third party (not
including any governmental or regulatory) consent or approval). At the Article V
Clusing or #s otherwise perminted by Section 5.2, NWIP shatl deliver to each Cluss A
Stackholder such Class A Stockholder’s portion of the Option Price, allocated pursuant 1o
Section 5.7(g). to the address such Class A Stockholder shall have specified in writing. 1f
any Class A Stockholdee should fail 1o deliver such centificates to NWIP and NWTP has
deposited such (lass A Siockholder’s proportionate share of the Option Price for such
certificates with the Payment Agent, such shares shall no Ianger be deemned to be
outstanding and al} rights of such sharcholder with respect to such shares will terminate
except the right 10 receive the Option Price. The Corpocation shall cause the books and
records of the Corporatien to show that such Shares are bound by the provisions of this
Section 5.6(f) und 1hat such Shares shall be transferred to 1he Corporation or NWIP, as
the case may he. immediately upon surrender for transfer by the holder thereol.
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() The Qption Price pavable pursuant 1o this Aricle V shall be
allocated 1o each Class A Stoekholder based on such shareholder's Parcentage
Ownership.

(h} Warrants; Options: Restricted Sroek,

(i) Vesiwd in-the-money options and warrants will be exercised for
cash prior 1o the Article V Clasing or will be exchanged al gsuch closing for an
amount equal to the Qprion Price (on a per share busis) minus the exercisc price
of such optien or warrant multiplied by the number of shares subjeet to such
options or which can be purchased pursuvant to such warrants.

(i)  Vested in-the-money options and warrants, together with any -
shares of Commoan Siock ot options then beneficially owned by the Management
Stackholders that vest upon the consummation of the NWIP Call Right or Put
Right in accordance with the Restricted Stock Purchase Agraemenis or the 1999
Stoek Option Plan. as the case may he. will be included both in the determination
of Percentage Ownership of the Corporation and in the allocation of the NWI|P
Call Price among the Class A Stockholders (it being understood that NWIP's
acquisition of all the outstanding shares of Class A Commeon Stock pursuant to
this Article V shall constitute a “Change in Controt of the Company™ for purposes
of the Restricted Stock Purchase Agreements and the 1999 Stock Option Plan).

- (i) Any warrants, opdons or other securitics {other than the Class 3
Common Siock) exercisable or exchangeable for, or convertible into, shares of
Claszs A Common Stock that are not cxereised, exchanged or convented by the
holders thereot at or prior to the Article V Closing or otherwise in accondance
with Section 3. [{b)(iv) shall be canceled effective upon such closing. und the
Corporation’s bopks and recerds shall reflect such cancellation. '

57, Eair Marker Value Caleulation. For purpases of this Article V.
Fair Market Vidue will be determined as follows:

(ay  “aie Market Value™ of the Corporalion means the price that would
be paid lor al] of the Corporation Capital Stock (excluding the Scries B Preferred Stock
and any mandatorily radeemable pay-in-kind non-convertible securities) by a willing
buyer ta a willing seller. in an arm’s-length transaction, 23 if the Corporation were 2
publicly traded and non-centrolled corporation and the buyer was acquiring all of such
Corporation Capital Stock of the Corporation, and assuring that the Corporation was
being sold in a manner designed to attract al! possible participants to the sates process
(including Nexiel and its Competitors, subject to the provisions below) and to maximice
stockholder value (including, if necessary, through a public or private market sale of
other disposition (inclyding tax-free spin-offs, if possible) of businesses prohibited by
legal reserictions ta be owned by a parricular buver or ¢lass of buyer), with both buser
and seller in possession of all material facts coneerning the Carporation and its business.
Lo all cases, Fair Market Value for the Corporation will include a control premium and
there will be no minority or illiquidity discouat. Fair Market Value ot the Corpuoration
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shall be determined on the assumption thut io & eenpedtive aequisition market with
Nextel and prospective buyacs other than Nexicl, the Corporation would be at Jeast us
valuable te other prospective buyers as to Nextel. Fair Market Value shall be determined
on the assumption that the Corporation is al least as valuable as if it were a part (although
separable) of Nextel, with the valuation of the Corparation for purposes of this scntence
being derived from a valuation of Nextel consistent with the [irst sentence of this
paragraph but withaut taking into aecount a coatrol premium for Nextel (it being
understood thar a cantrol premium, however, will be applied to the Corporation). Fair
Market Value of the Corporation will not include any premium solely due to the fact that
a competitor of Nextel might be willing w pay a premium for the Corporation in order 1o
hamper or impede Nextel's growth or strtepy. If the Corporation®s stock, is publicly
traded, Fair Marker Yalue will take into consideration (i) the trading activity and history
of the Corporation’s stock and (ii) the Corporation’s most recent “unaffected” public
market stock price. In making the determination of Fair Market Value of the
Corporation, the Corporation will be given the benefit of the fact that it uses the Nextel
brand name, business and technology pursuant to the Joint Venre Agreement, but there
will be no discount or premium includad in any valuation of the Corparation relative to
its business as conducted or reasonably expected to be conducted due to the facts that
(v) the Corporation will not own but Nextel will directly or indirectly lease or otherwise
make available w the Corporation certain of is rights, asses and services pursuant 1o the
Joint Venture Agreement and the other Collateral Agreements, or putsuant to any uther
agreements or arrangements entered inte from time to time between Nexeel and/or its
Subsidiaries, on the one hand. and the Corporation undfor its Subsidiaries, on the uther
hand, (w} in certain circumstances Nexrel will have the right Lo acquire the Corporation’s
FCC licenses, and in such a case, the Corporation will not own, but Nextel and/or its
Subsidiaries will directly or indirectly make available to the Carporation, the right to
manage the use of the frequencies subject 1o such licenses, (x) Nexiel directly or
indireetly has, and may exercise, certain aspects of control over the Corporation”s
business and the Corporation, (¥) Nextel directly or indirectly provides certain services
and other beneafits to the Corporalion on a cost or subsidized basis and (2) therc may be
few patential buyers tor the Carporation due 10 any rcal or perceived control of the
Corporation exer¢ised by Nextel or due to 1the fact that only Nextel has an identical
technology plattorm.

(b) Within 20 days alier notice is given of the exercise of a Put Right
or an NWIP Call Right. the Board of Dircctors (by majoriry vote with the NWIP
Designee abstaining) wiil seleet and identify 1o NWIP a nationally recognized investment
banker or appraiser (the “First Appraiver™) and NWIP will seleet and identily 1o the
stockholders a nationally recognived invesiment banker or appraiser (the “Second
Appraiser”). The date when both appraisers have been identified, is the “Start Date™.
NWIP, the Corporation and the other stackholders will (and NWIP will cause Nexiel to)
cooperate with any appraiscrs appainted under this Section and share with each such
appraiser all information relevant 1o a valuation of the Corporation. Within 30 days of
the Start Date. the First Appraiser and the Second Appraiser will each determine itx
preliminary view of the Fair Market Value of the Corporation in accardance with the
criteria set forth in Section 5.7(a), and will consull with each other with respect 1 their
respective preliminary values. On or prive to the 45th day after the Start Date. the First
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Appraiser and the Second Appraiser wiil cach render o the stockholders its writien report
on the Fuir Market Value of the Corporatior:.

{e)  Ifthe higher Fair Market Value determined under Seetion 5.7(b)
(the “High Value™) is not more than | 10% of the lower Fair Market Value dewrmined
under Seetion 5.7(b) (the “Low Value™), then the Fair Market Value will be the average
of the High Valus und the Low Value, Ifthe High Value is more than [10% af the Low
Value, then, not more than 60 days afier (he Start Date, the First Appraiser and the
Second Appraiser will together designate another nationally recognized invesiment
banker or appraiser (the “Third Appraiser™). whae will not be informed of the values
determined by the First and Second Appraisers. The Third Appraiser will make a
determination of the Fair Market Value of the Corporation in aceordance with the criteria
set forth in Seciion 3.7(a) and deliver its writien report to the stockholders (the “Third*
Value™) not more than 30 days after the Third Appraiser is designated. 1f the Third Value
is within the middle one third of the range of values between the High Value and the Low
Value (the “Mid-Ranpe™), Fair Market Value will be the Third Value. If the Third Value
does not fall within the Mid-Range, the Fair Market Value will be the average of {x) the
Third Value and (y) sither (i) the High Value or (if) the Low Value, whichever is closest
to the Third Value, provided that the Fair Marker Vatue shall not ba less than the Low
Value nor greater than the High Value.

(d) The detarmination of’ Fair Market Value under Section 5.7(c) will

be final and binding on al! Class A Stochholders unless a challenge {a *Nolice of
. Challenge™) by any Class A Stockholder is filed with NWIP pursuant o this Section

5.7(d) within 20 davs of the receipt by the Cluss A Stockholdars of the final
determination under Section 5.7(c). As soon as practicable after the ¢nd of the 20-day
penod for giving a Notice of Challenge, NWIP will notify the Corporation and all
challengers of the names and addresses of all challengers, Not more than 10 days after
recaiving such notice, the challengers wiil. in a writing executed by all of them, notify the
Corporation and NWIP of the chullenger that has been selected as their representative and
who has been given itrevacable awhority 1 represent the shallenpers for ull procesdings
under this Section 3.8(d) (the “Challengur'< Representative™), If the Corporation and
NWIP do not receive the executed writing from the challengers in the 10-day period, the
Corporation will seleet a challenger by lot 1o aet as the Challenger's Representative, and
will notify NWIP and all the challengers of the panty selected. If the Challenger’s
Representative is selected by lot, ¢ach challenger will have 3 days to notify the
Corporation and NWIP that it elects to irrevocably abandon the challenge, and 10 accept
fts share of the Fair Market Value as detsrmined under Section 5.8(c). Any challenger
that does not abandon the challenge ws Jescribed in the preceding sentence, will be
deemed to have irmevocably designated the Challenger’s Represeniative selected by lot us
its agent for purpuses af proceedings under this Seetion 5.8(d). No challenger can
parficipate in the challenge proceeding exvept through the Challenger’s Representative.
Any Class A Stockholder that dees not give natice and join the challengers will be paid
its appropriate share of Fair Macket Value (as deteemined under Section 3 .8(c)), but will
be forever barred from asserting any objectivn to Fair Market Value as so determined.
The procedures provided for in this Section 3.7(d), including the Challenge Floor I'rice
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and Challenge Ceiling Price, cach as herainatier delined, shall not be censidered by any
appraiser in determining Fatr Market Value,

(¢}  The dergrmination of Fuir Markel Value under Section 5.7{¢) will
be final and binding on NWIP unless NWITP believes that the Fair Market Vajue
determined under Section 5.7{c) docs not relleet the true Fair Macket Value or was
improperly determined and gives nolice 1o each Class A Stockhalder and 10 the
Corporation within 20 days of receiving the final delermination under Section 5.7(c) that
it is initiating a proceeding under this Seetion 5.7(e). Not more than 10 days after
reeciving a notice under the preceding seatence. the Class A Swockholders will designate,
by majarity vote, a representative and notify NWIP and the Corporation in writing of the
identity of such representative (or. if such designation by majority vote does niot oceur for
any reason, then the Corporation wiil select a representariva by lot and shall notify NWIP
and the other Class A Stockholders in writing of such selection), who will be irrevocably
authorized 10 be the “Challenger’s Representative™ (o act as the agent of all Class A
Stockholders in the defense of the challenge by NWIP. No Class A Stockholder will
have the right w participate in the defense except through the Challenger’s
Representative.

{H The party or partiss bringing the challenge will be required o
demonstrate 1o a tribunal composed of three persons with expertise in valuing companies
similar to the Corporation, one selected by each of NWIP and the Board of Directors and
the third member of the tribunal sclected by the first twoe members, that the Fair Market
Value determined under Scetion 5.7(¢) (or the underlying values determined by the
Appraisers on which it wus based) was grossly incorrect or fraundulently obtained; and
what the correct Fair Market Value should be. The tribunal determining the challenge is
to determine Fair Market Value and no party will seek 10 have that determination referred
to an investment banker or appraiser {although they may testify or offer evidence to the
tribunal).

(2)  Ifthers is a challenge by NWIP pursuant to Section 5.7(¢).
regardless of the outcome of the proceeding, the amount to be paid to the Class A
Stockholders may be higher 1han their proportionate share of the amount that they would
havc received if the Fair Market Value were equal 1o the Challenge Ceiling Price but will
not be less than their propunicnate share of the amount that they would have reegived il
the Fair Market Value were equal 1o the Challenge Floor Price. If there is a challenge by
the Board of Directors pursuant to Section 5.7(d), regardless of the autcome of the
proceeding, the amount to be paid to the Class A Stockholders may be less than theic
proportionate share of the amount that they would have received if the Fair Marker Value
were equal to the Challenpe Floor Price but will not be mare than their proportionate
share of the amount that they would have received if the Fair Market Value were equal 10
the Challenge Ceiling Price.

(h) The folfowing terms have the following meanings:

“Challenge Ceiling Prive” means an amount aqual to the sum of those amounts
that for cach tranche of capital acually invested in the Carporation (whether contributed
in eash or in kind and. it in kind. valued as set forth in Section 5.7(i)), would retumn to
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Investors in each ranche (regardless of whether there are any investars from thal tranche
who continue as equity holders. and without regard 10 any purchase or sale transactions
or the price of such transters irnong 2quity holders) an wnount that would represent a
30% internal rate of return on the amount of capital invested in connection with such
tranche, compoundad annwally (tom the date that such capital relating to such tranche
was contributed to the date ot the determination.

“Challenge Floor Price” means an amount equal to the sum of those amounts that
tfor each tranche of eapital actually invested in the Corpuration (whether contributed in
cash or in kind and, if in kind, valued as set forth in the Section 5.7(i)). would return 1o
investors in each ranche {regardless whether there are any investors from that tranche
who continue as equity holders, and without regard to any purchase or sale transactions
ot Ihe price of such transters among equity holders) an amount that would represent :»
10% intemal rate of retun on the amount of capital invested in connection with such
tranche, compounded annually from the date that such eapital relating to such tranche
was contributed to the date of 1he determination. :

ZInvestment Fannula Price” means in raspact ot each tranche of capital actually
invested in the Corporation (whether contributed in cash or in kind, but excluding the
Series B Preferred Stock), an amount that would represent a 20% internal rate of retumn
on the amount of capilal invested in connection with such tranche (repardless of whether
there are any investors from such tranche who continue as equity holders, and without
regard to any purchase or sale wransactions or the price of such uansfers among equity
holders), compeunded annually from the date 1hat such capital relating to such tranche
was coniributed to the dare of the purchase,

(i) Fot purposes of galeulating the Investment Formula Price,
Challenge Ceiling Price and Challenge Floor Price. cxcept for frequencies which will be
valued as provided in Exhibit 4.1 to the Juint Venture Agresment, the Board of Directors
shall place a cash equivalent value on each non-cagh capital investment made in the
Corporation af the time such investment is made. and such cash equivalent value shall he
used in all calculations of [nvestment Formula Price. Challenge Ceiling Price, and
Challenge Floor Price.

ARTICLE V1
DEFINITIONS

As used in this Restated Certificate of Incorporation, the following terms shal
have the following meanings:

2Acereled Liguidation Preference” means the initial quidatien prefarence of the

Series B Preferred Stock equal 1o $21,8350,000, screting at an annual rate of 12%
(computed on the basis of a 360-day vear), compounding quarterly and accruing daily
from the date of issuance of the Series B Preferred Stock to NWIP up to and including

[
“th

F-803




May-10-05

AN

12:21pm

From-Nexte! Partners 4255763650 T-904 P.032/044 F-803

the cate ixed tor the redemption of the Serivs B Preferred Stock or, it enrlics, the
iiquidation, dissolution or winding-up of the Carparation.

ZAlfiliae” means, with respect 1o any Persen, any other Person directly or
indirectly contralling. controlled by, or under common conirol with such Parson,
provided that no securiry holder of the Curporation shall be deemed an Affiliate of any
other security holder solely by reason of any invesiment in Corporation nor shajl any
Person be deemed an Affiliate of the Carporation solely by rcason of vela, approval ac
similar rights granted to such Person pursuant 1o any of the Transaction Documents. For
the purposes of this definition, the term “eontrol” (including with correlative meanings,
the terms “controlling.” “controlled by™ and “under common control with™, as used with
respect o any Person, shalli mean the posscssion, directly or indirectly, of the power 1o
direct or cause the direction of the management and policies of such Person, whether -
through the ounership of voting securities or by coniract or otherwise.

“Appraisers” means the NWIP Appraiscr and the Corporation Appraiser.

“Amicle V Closing Date” means (a) with respect 10 an Article V Redemption -
pursuant to Section 5.4, the Article V Redemption Date, or (b) with respect to an Article
V Purchase pursuant lo Scetion 3.3, the Aricle V Purchase Date.

“Anicle ¥V Purchase™ is defined in Section 3. 1(a)(ii).
“Article ¥V Purchase Date” is defined in Sectian 5.2.8
“Anicle V Redemption™ is defined in Scclion 3.1.¢a)(ii)

“Aricle V Redernntion Date™ is defined in Section 5.2B.

“Amicle V Transaction™ means cither the Article V Purchase or the Artiele V
Redemption, as elected by NWIP on or prior 1o the Anticle V Purchase Date or the Article
¥V Redemprion Date.

“Board of Tirectars” is defined in Section 4 21a).

“Business Dav™ means any day other than a Saturday, Sunday or a day on which
commercial banking institutions are autherized or required by law, regulation or
cxeculive order to be closed in New York, Mew York,

“Capital Stock™ of the Corporatinn mecans any and all shares. whether common or
preferred and whatever class or series design.ucil. of stock of the Corperation.

“Class A Commonp Stoek™ is defined in Section 4.1(a),

“Class A Conversion Rate™ meags., tor vuch share of Capital Stock of the
Corporation that is convertible at the Class A Cvns ersion Rate, one fully paid and nen-
assassable share of Class A Commen $tock ol the Corparation. In case ithe Corporation
shall at any time subdivide (by any stoek sphil. ~luek dividend or etherwise) its
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outstanding shares of Class A Common Siock into a greatec number of shares, the

(lass A Conversion Rate in elfeet immediately prior to such subdivision shall be
proportionarcly increased, and, conversely, in cage te outstanding shares of Class A
Common Stock shall be combined into a smaller nutnber of shares, the Class A
Conversion Rate in ettect immediately prior to such combination shall be proportionately
reduced.

“Class A Stackholder™ means a holder of shares of Class A Commaon Stock.
“Class B Common Stack™ is defined in Scction +.1(a).

“Cless B Conversion Rate™ means, fur each share of Capilal Stock of the
Corporation that is converible at the Class 13 Conversion Rate, one fully paid and non-
assessable shore of Class B Common Stock ol the Corporation, In ease the Corporation
shall at any time subdivide (by any stock split. stock dividend ot otherwise) its
outstanding shares of Class B Commen Stock into a greater number of shares, the
Class B Conversion Rate in effect immediately prior to such subdivision shall be
proporiionately increased, and, ¢onversely, in case the cutstanding shares of Class B
Commen Stock shall ba comnbined into a smatler number of shares, the Class B
Conversion Rare in effect immediately prior to such combination shall be praponionately
reduced,

“Class B Stockholder™ means a holder ot shares of Class B Comman Stock.

“Closing Pricc” on any Trading Day. with respect to the per share price of any
shares of Capital Stock of any Person, means (e last reported sale price regular way or.,
in case ng such reported sale takes place un such day, the average of the reported closing
bid and asked prices regular way, in either case on the New York Stock Exchange or if
such shares of Captial Stock are not listed ar admitied to trading on such exchange, on
the principal national securities exchangs on which such shares are listed or admicted to
trading or, if not listed or admitred to trading oo uny national securitias exchange, on the
NASDAQ National Marker at, if such shares are not listed or admitted 10 trading oo any
national securitics cxchange or quoted on the N ASDAQ National Market and the issuer
and prineipal securities exchange do not mevt ~uch requirements, the average of the
closing bid and asked prices in the over-the-counter market as furnished by any New
York Steck Exchange member firm of nationai standing that is selected from time o time
by such Person for that pumpose. 1 no such C'lasing Priee cxists with respect to shares of
any such class, the value of such shares shail be determined by the Board of Direetors of
such Person in good faith and evidencad by uesolution of such Board of Direciors.

“Cotnmon Stock™ means, colleciivels . 1l Class A Common Stock and the
Class B Common Stock.

“Competitor” means (i) a Teleconmutications Company, or (il any Person

beneticially owning more than 50% of the total commuon equity or voting swack of or
otherwise controlling a Telecommuanications Company, or {iii) any Persan the total
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conunoa equily ur vouing stock of which is more thap 30% beneticially owned or
otherwise controllzd by an entity deseribed in clause (i) or (il

“Comrol™ of 4 Person meang the power, diract or indirect, (i) 1 vt or direct the
voting of more than 50% of the ourstanding shares of voting swock of such Person. or
{i1) 10 direct or causc the direction of the management and policies of such Person
whether by coniract or otherwise. ’

“Comoration Anpraiser™ means a nationally recognized investment banker or
appraiser selected by the Corporation.

“Co lion Canit k™ micans the Common Stock, the Serivs B Preferred
Stock, the Warrants (as defined in the Subscription Agreement) and any other equity ,
security issued by the Corporation.

“RGCL" s defined in Article 111

“Dividend Record Date™ is defined in Section 4.3(al

“Fair Market Value™ is defined in Section 5.7,

“FCC" means the Federal Communications Commission or similar regulatory
authority cstablished in replacement thereof.

N/ “tirst Appraiser” is defined in Section 3.7(b).

“Eully Diluted” means, with respect 1o any class of Capital Stock and without
duplication, all ouistanding shares and all sharcs issuable in respect of outstanding
securitics convertible inta or exchangeable for Common Stock. stock appreciation rights
or aptians, warrants and other irevocable rights to purchase or subscribe for Common
Stuck or securities convertible into or exchangeable for Common Stock; provided that no
Persan <hall be deemed té own such number of Fully Diluted shares of such class as such
Person has the right to acquire from any Person ather than the Carparation.

“Lligh Vatue™ is defined in Seetion 5.7(¢).

“Investment Farmula Price” is defined in Seetion 5.7(h).

“loint Venture Agreement™ means the Joint Venture Apreement, dated as of
latuane 29, 1999, among the Corporation. Opeo and NWIP. as it may be amended from
time to time.

“l v Value™ is defined in Seation 3 7,

“Management Stockholders™ means Inhn Chapple, Juhn Thompson, David
Thater, Mavid Aas, Perry Santerlee, Mark Fanming and Donald Manning,

“¥andarory Redemption Date™ means Fobruary 1, 2010.

e
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“Mid-Ranee” is Setined in Section 5,7(c).

“NDET means, collectively. all ol Nexiel s Subsidiaries opetating all orany
portion of an ESMR Nenwork (as defined in the Joint Venture Agreementt in the United
States.

“Nextel™ means Nextel Communications, Ine. and its successors and assigns,
including any surviving or transferse Person of a transaction deseribed in clause (iii) of
the definition of Nextel Sule.

“wextel Group™ means Nexte! and its Subsidjaries.

“iNgxtel Sale™ is defined in Scetion 4.01{c) of the Sharcholders’ Agrecment
“Nexiel Shareholders™ is defined in Section 1.01 of the Shareholders” Agrerment.
“Iextel Shares™ is defined in Section 5.2A{a).

1999 Stock Optinn Plan™ means the 1999 Nongualified Stock Option Plan of the
Corparation, as it may be amended from time to time.,

“Notice of Challenge™ is defined in Seetion 5.7(d).

“NWIP" means Nexte] WIP Corp.. a Delaware corporation and 2 whally awned
f— Subsidiary of Nextel.

"NWIP Appraiser™ means a nationally recognized invesimen: bunker or appraiser
selerted by NWIP and identified 1o the Corporation in a NWIP Call Notice.

“NWIP Call Notice™ is defined in Section 5.1(a)(ii).

“NWIP Call Price™ is detined in Section 3.1(a)(iii).

“NWIP Call Right” is defined in Section 5.1(a)(i).

"NWIP Designee™ is defined in the Sharcholders’ Agreemant.

“NWIP Preemption Put” is defined in Section 5.1¢(b)(i)(B).

“Opeo™ means Nexte! Partners Opemating Cerp., 2 Delawure corporation and a
whoelly owned sebsidiary of the Corporation,

“Qption Price” means. as applicable, the NWIP Call Price or the Put Price.
“Other Entitv™ s defined in Section 9.1.

“Pavment Aocemt”™ means a bank. transfer agent or similar eniy designated by
WWIP,
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“Percenwase Qwnership™ means. with respect o any stockbolder or any group of
sharehelders at any time, () the number ol shares of Fuelly Diluted Commen Stock thut
such shareholder or graup of stéckholders beneficially owns (and (without duptication)
has the right 1o aequire from the Corporation) a1 such time, divided by (3i) the wial
number of shares of Fully Diluted Common Stock at such time.

“Persan™ means a corporation (including a business trust). association,
partership, organization, company. business, individual, joint steck company, ust. joint
venture, limited liability company, povernment ar political subdivision thercof. or
governmental agency, or other entity of any nature whatsoever.

“Breemption Right" is defined in the Shareholders® Agreement.
“Preferred Stock™ is defined in Section 4.1(b).

“Proceeding™ is defined in Section 9.1.

“Put Event” is defined in Section 3.1{b}(i}.

“Put Price" is defined in Section 5.1¢(b)}ii1).

“Pur Ripht" is detined in Section 5.1(b)(i).

“Qualifving DLIMDP Demand” is defined in the Shareholders® Agreement

“Recoed Datc™ means the date on which record ownership of the Clags A
Common Stock is to be detennined for purposes of Secton 5.3(a) and 5.4(a).

“Record Holder™ means a holder of record of Class A Commen Stack.

“Redemption Daw™ is defined in Section 4.5(c){ili){A).

“Redemption Notice™ is defined in Scetion 4.5{c)(iii{A).

“Restricted Stock 'urchase Agrecments™ means the Restricted Stock Purchase
Agreements, dated as of November 20, 1998, as amended. betwewn the Corporation and
each of the Management Slockholders, as amended from time (o time.

“8EC™ means the Sceurities and Exchange Comrnission.

*Second Appraiser” is defined in Section 5.7(b).

“Section 5.5 Notice™ is defined in Section 5.5(a).
- leetion 3.5 Purchaser™ is defined in Secrion 5.3(a).

“Seetion 5.5 Sale” is defined in Section 5.5(a).

“Section 5.5 Sale Price” is defined in Section 5.5(a).
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“Securities Act”™ means the Securities Act ol 1933, as amended.

“Senior Discount Nates™ means the Corparation’s 4% Senior Discount Nates
due 2009 in the aggregate principal amount at masurity of 5800,000,000.

“Senior Notes lndentue” means the Indenture relaung to the Senior Discount
Nates. )

“Senicr Secunty” mueuns, with respect Lo any series of Prafarred Stock, any class
or serjes of Capital Stock of the Corporation that (i) ranks senior to such series of
Preferred Stock with respect 1o distributions upon the liquidation. winding-up and
disselution of the Corporatiun ar (i1} has voting rights to which the holders of such series
of Preferred Stock are not entitled (other than voting rights granted under applicable law):
provided, that any elass or series of Capital Srock that (a) is subjcet to mandatory
redemption by the Corporation, (b) does not entitle the holder thereof to receive
dividends except by payment of additional shares of such Capital Stack and (c) is not
eanvertibie into or exchangeahle for {or convertible into or exchangeable for into any
debt or equity security that is convertible into or exchangeable for) Common Stock, shall
not be considered a “Senior Security” for purposes of this Restated Cenificate of
Incorporation.

“Seties B Preferrad Stock™ is defined in Section 4. 1{b).

“Sharcholders’ Agreement” means the Amended and Restated Shareholders”
Agreement. dated as ot February 18, 2000. amaong the Corporation and the stockholders
named therein, as amended from time to ime.

“Start Dare™ is defined in Section 5.7(b).

“Subseription Agreement” means the Subseription and Contribution Agrecment.
dated as of January 29, [999. umong the Cocporation and the investors named therein, as
amended from time to time.

“Subsidiary™ means, with respect to any Person, any entity of which securities s
other ownership interests having ordinary voting power to elect a majority of the board of
directars or other persons performing similar funetions are at the time directly or
indirectly owned by such Person,

“Telecomrmupicalions Company™ means any Person whase total
Telecommunications Revenue is at least L0% of its revenues {caleulatedon a
conseolidated basis).

“Telecommunicutinns Revepne” of any Person means all revenue derived from
the fransmission or exchange of non-video dair or voice information by any fonn of wire,
_cable, fiber optic or wircless transmission in geographic markets where Nextel or the
Carporation is cither (1) dving business., or {2) holds a telecommunications license und
has publicly stated ity intention to de business, and includes the revenue that the company
derives by engaging in the business of transmilting or exchanging video information w




May-10-05  12:23pm  From-Nexte| Partners 4289763650 T-§04 P.038/044 F-803

the extent that Nextel ofTers services to transmit or cxchanpe video informution in the
relevant geographic arca. For purposes of this definition. (A) Nextel includes any entity
in which Nextel halds a 10% or greater direct ur indiraet ownership intercst that uses an
i{DEN or similar technology plutform compatible with that used by Nextel and (8) the
Corporation includes the Corporation and ull of its Subsidiarics.

“Third Appraieer” is defined in Section 5.7¢c).
“Third Value™ is defined in Section 5.7{¢).

*Tradine Dav” with respect 1o a securities exchange or automated guotation
system means a day on which such exchange or system is open for a full day of trading.

“Yoling Record Date” is defined in Scction 4.4(a).

ARTICLE VII

PREEMPTIVE RIGHTS

No holder of shares of Common Stock shall be entitled 1o preemptive or
subscription rights.

ARTICLEVIN

FLECTION OF DIRECTORS

Elzerion of Directors nead not be by written baliot.

ARTICLIEIX

INDEMMIFICATION

9.1. Indemnifigation. Any person who was or is 2 party or is threatened
to be made a party to any threatened, pending. or completed action, suit, or proceeding (a
“Proceading™). whether civil, criminal, adminisirative, or investigative (whether or not by
ar in the right of the Corporation), by reason of the fact thar such person, or a persun of
whom such person is the legal representative. is or was a director, officer or incorporator
of the Carparation. or is or was serving a1 the request of the Corporation as a direclor.
officer or incorporator of another earparation. parinership, joint venture, trust. emplayes
benefit plan or uther cinerprise (an “Other Lntiy™), shall be cntitled to be indemnified by
the Corporation tw the full extent then permitted by law against expenses (including
counse! fees and dishursements), judgments, lines (including excisc 1axes assessed vnu
person with respeet o an employse benelit plum). and amounts paid in settlement incurred
by him in connection with such aetion. suil. or proceeding. Persons who are nod directors
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or officers ol the Corpuration may be similarly indemnitisd in respeci of service to the
Corporation or 1o an Other Enlity at the request of the Curporation to the extenl the Board
of I2irectors at any cime specifies that such persons are entitled to the benoetis of this
Aricle (X

©.2.  Advancement of Expenses. The Corporation shall. from time w0
time, reimburse or advance to any director or atficer (or any other person the Board of
Directors determines is entitled to indemnification hereunder in a specifie instanc2), the
funds necessary for payment of expenses, including attorneys, fees and disbursements,
ineurred in cannection with any Procesding. in advance of the fina! disposition of such
Procceding; pravided, however, that. if (and only if) required by the DGCL, such
expenses incurred by or on bebasf of any director or efficer or other person may be paid
in advance of the final disposition of a Proceeding only upon receipt by the Corporation
of an underraking, by or on behalf of such direcior or officer {or other person indemnified
hereunder), 1o repay any such amount 50 advanced if it shal] vltimately be detarmined by
final judieial decision from which there is no further night of appeal that such director,
officer or other person is not entitled 10 he indemnified for such cxpenses.

9.3.  Rights Not Exglugive. The rights to indemnification and
reimbursement or advancement of expenses provided by, er granted pursuant 10, this
Article IX shall not be deemned exclusive of any other rights to which a person secking
indémnifieation or reimbursement or advancement of expenses may have or hereafter he
entitled under any statuce, this Regtared Cenificawe of Incorporation, the Bylaws. any
apreement. any vote of stockholders or disinterested directors or othenvise, both 15 o
action i his or her official capacity and as o uclion in another eapacity while holding
such office.

94.  Continuing Rinhis The rights to indemnification and
reimbursement or advancement of expenses provided by, or granted pursuant to, this
Article IX shall continue as 10 2 person who has ceased to be a director or officer (or
other persan indemnified hereundery. shatl inure to the benefit of the executars.
administrators. legatees and distributees of such persen, and in gither case. shalt inure
whether or not the claim asserted is hased on marters which antedate the adaption of this
Arriele 1X,

9.5. Insurance. Tha Corpurition shall have pawer to purchase and
maintain insurance on behalf af any person who is or was a director, officer, employec or
agent of the Corporation, or is ar was serving al the request of the Corporation, as a
director, officer, employee of agent of an Other Entity, against any liability asserted
against such person and tncurred by such person in any sueh capacity, or arising vut of
such person’s status as sueh, whether ur not the Corporation would have the power (o
indemnify such persen against such tiuhility under the provisions of this Article X, the
Bylaws or under Section 145 of the DGCL or any other provision of law.

9.6.  Coniract Rixhis; My Repeal. The provisions of this Anicle IX
shall be a contruct between the Carporation. on the one hand, and each direvior and
officer who servey in such capaeity ar any time while this Article IX is ia effect and any
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other person indemnilied hereunder. on the other hand. pursuant 1o which the Coureparution
and cach such director, olficer. or other person inlend to be lewally bound. No repeal or
modification of this Aniicle IX shall alfeet any righis or obligations with respect to any
state of faers then or, heretofore or therenfier brought or threatened based in whole or in
part upon any such swie ol facts,

0.7.  Epforeeubilitv; Burden of Proof. The rights to indemnification and
reimbursement or advancement of expenses provided by, or granted pursuant to. this

Article TX shall be enforceable bv any person entitled 1o such indemnification or
reimbursement or advancement of expenses in any court of competent jurisdietion. The
burden of proving that such indemnification or reimbursement or advancement of
¢xXpenses is not appropriate shall be on the Corporation. Neither the failure of the
Corporation (including its Board of Directors, its independent legal counsel and its *
stockholders) to have made a determination prior to the commencement of such action
that such indemnification or reimbursement or advancement of expenses is proper in the
eircumstances nor an aciual determination by the Corporation (including its Board of
Directors, its independent legal counsel and its stockholders) that such person is not
entitled to such indemnification or reimbursement or advancement of expenses shall
constitute g defense 1o the action or creale a presumption that such persen is not so
entitled. Such a person shall also he indemnified for any expenses incurred in connection
with successfully establishing his or her right 1o such indemnification or reimbursement
or advancement of expenses. in wiole or in part, in any such proceeding.

5.8.  Servige a1 the Request of the Corporation. Any direetor or officer
of the Corporation serving in ans capacity (a) another comporation of which a majority of
the shares entitled to vote in the =lection of its directors is held, directly or indiractly. by
the Corporation or (b) any empluyee benefit plan of the Corporation or any carporation
referred to in clause {g) shall be d2emed o be doing so at the request of the Corpeoration.

ARTICLE X

FXCULPATION

10.1.  Exculmation. No direeior of the Corporation shall be liable 1o the
Corporation or any of its stuehhulders for monetary damages for breach of fiduciary duty
as o director, provided that this provision does not eliminate the lability of the director
(i) for any breach of the dircvior's duty of loyalty to the Corporation or its stockholders,
(ii) for acts or omissions not 1n nood Laith or which involve imentional misconduct er a
knowing violation of law. (il under Section 174 of the DGCL or {iv} for any transaction
from which the director derived un improper personal benefit. For purposes of the ptior
sentence, the term “damages” »hatl, to the extent permiaed by law, include without
limitation, any judgment. fine. sount paid in setdemeant, penalty, punitive demages.
excise or other tax assesscd with respect to an employee benefit plan, or expense of’ any
nawre {including, without limiciion, caunsed fees and disbursements). Each persan who
serves as a director of the Comaration while this Article X ig in effect shall be decmed
be deing so in reliance on 1he provisions of this Artcle X, and neither the amendment or
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repeal of this Amicle X, nor the adoption of any provision of this Restated Cuertificate of
Incorparation inconsistent with this Article X, shall apply to or have any cllcet on the
liability or allegad liability of nny director of the Corporaton for, arising out of, based
upon, ar in connection with any acts or omissions of such dirg¢tor oceurring prior 1o such
amendment, repeal, or adoption of an inconsistent provision, The provisions of this
Article X are curnulative and shall be in addition 1 and independent of any and all other
limitations on or eliminations of the labilities of directors of the Corparation. as such,
whether such limitations or eliminations arise under or are creuted by any law, rule.
regulation, bylaw. agreement. vote of stockholders or disinterested directors, or
othenwise.

ARTICLE X]
REDEMPTICN REQUIRED BY GOVERNMENTAL RULES

Notwithstanding any other provision of this Restated Certificate of Incorporation

to the contrary, outstanding shares ol stock of the Corporation shall always be subject 10
redemption by the Corperation, by action of the Board of Diraciors, if in the judgment of
the Beard of Directors such action should be taken, pursuant to Saction 151(b) of the
GCL or any ather applicable provision of law, to the extant necessary 1o prevent the loss
or secure the reinstatement of any license or franchise from any governmental agency
held by the Corporation or any of its Subsidiaries 1o conduct any portion of the business

N of the Corporation or any of its subsidiaries. which license or franchise is conditioned
upon some or all of the holders of the Corparation’s stock possessing prescribed
qualifications; provided. that the Corporation shall notify any Disqualified Holder prior to
redeeming its shareg and, at the request of any Disqualificd Holder, use i1s commereially
reasonable best efforts 1o obtain a waiver fram such governmental agency. The terms
arxl conditions of such redemption shall be as follows:

(a) the redemption price of the shares to be redeemed pursuant to this
Article X1 shall be equal to the lesser of (i) the Article X1 Redemption Value or (i) il
such stock was purchased by such Digqualified Halder within one year of the Article Xi
Redemption Dage, such Disqualified Holder's purchase price for such shares;

)] the redemption grice of such shares may be paid in cash.
Redemption Securities or any combination thereof:

(¢}  ifless than all the shyres held by Disqualificd Holders are to be
redeemed, the shares held by the DLJ Entitics and MDY Entities (in each case as defined
in the Shareholders’ Agreement) shall be the last ul any such shares to be redeemed, and
the other shares (if any) 10 be redeemed shall be selected in such manner as shall be
determined by the Board of Dircuters, which may include selection first of the most
recently purchased shares therenf, selection by lot or selection in any other manner
determined by the Board of Directors:

Va2
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{d) at least 30 days’ written notice of the Anicle X| Redemption Date
shall be given to the record holders of the shares selacted 1o be redeemed (unless waivad
in writing by any such holdur), provided that the Article X1 Redemplion Dute may be the
date an which written nosice shall be given to record holders if the cash or Redemptian
Sceurities necessary to elfect the redemption shall liave been deposited in trust for the
banefit of such record holders and subjeet to immediate withdrawal by them upon
surrender of the stock certificates for their shares to be redeemed;

(e) from and after the Article X[ Redemption Date, any and all rights
of whatever nature, which may be held by the owners of shares selected for redemption
(including without limitation any rights to vote or panticipate in dividands declared on
stock of the same class or series as such shares), shall cease and terminate and they shall
thenceforth be entitled only to receive the cash or Redemption Securities payable uporr
redemption; and

3] such other 1erms and conditions as the Board of Directors shall
determine.

For purposes of this Artiele XI:

(i) *Disqualified Holder” shall mean any holder of shares of stack of
the Corporation whose holding of such stock. cither individually or when taken
together with the holding of shares of stock of the Comoration by any other
holders, may result, in the judgment of the Board of Directors, in the loss of, or
the failure t0 secure the reinstatement of, anv license or franchise from any '
governmental agency hold by the Corporation or any of its Subsidiaries to
conduct any portion of the business of the Corporation or any of its Subsidiaries.

(i)  “Article XI Redemption Value™ of u share of the Corporation’s
stock of any class or series shall mean the average Closing Prica for such a share
for each of the 45 most-recent days on which shares of stack of such ¢lass or
series shall have been traded preceding the day on which notice of redemption
shall be given pursuant 1o paragraph (d) of this Artivlie XI; provided, however,
that if shares of stock of such class or series are nut traded on any securifies
exchange or the NASDAQ Natjonal Market, ~anicle XI Redemprion Value” shall
be determined by the Board of Directors in guod Faith,

(iii)  “Closing Price” on any day means the reported closing sales price
or, in case no such sale takes place, the averaps of the raported closing bid and
asked pricas on the principa!l United States sevurities exchange on which such
stock is listed, or on the NASDAQ National Market, or if no such prices or
quotations ar¢ available, the fair market value on the Jay in question as
determined by the Board of Dircctors in gouwd tash,

(iv)  “Aricie XI Redemption Date” shall mean the date fixed by the
Board of Directors for the redemption of ans <hates ot stoek of the Corporation
pursuan: to this Anicle X1,
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* * w
‘This Restated Certificate of Incorporation shall become effective at 8:34 2.m. B30
ou February 25, 2000.
x® w £
N WITNESS WHEREOQF, the undersiyned officer of the Corparation has
excouted this Restated Certificate of Incorporation this 2 day of February, 2000
RN m ﬁ .
Name: Dona]d Manning
Title: Secretary
A
s
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. STATZ OF DELAWARE
‘ SECRETARY OF STATE
. : ' DIVISION OF CORPORATIONS
FILED 09:00 AM 05/26/1999
991211266 — 2982613

CERTIFICATE OF MERGER
OF

Nextel Partners of Florids, Ine.
Nexte] Partners of Kentucky, Ine.
Nextel Partners of Loulsiana, Inc,

Nextel Partners of Midweat, Inc.

Nextel Partuers of FA, Inc.
Nextel Partners of Southeast, Inc.
Nextel Partoers of Texas, Ine, -
Nextel Partaers of Wisconsin, Inc.

AND
NPCR, Inc.

It is hereby certified that:
1. The constituent business corporations participating in the merger herein certified

(i) Nexiel Paxtners of Florida, Ioc.,
Nextel Partoers of Kentucky, Inc.
Nextel Partners of Lovisiana, Inc.
Nextel Partners of Midwest, Inc.
Nextel Partners of PA, Inc.
Nextel Partpers of Southeast, Inc,
Nextel Partners of Texas, Inc. .

Nextet Pariners of Wisconsin, Inc.
all of which are incorporated under the Jaws of the State of Delaware; and

(i) NPCR, Inc. which is incorporsted under the laws of the State of Delaware,

2. An Agreement of Merger has been approved, adopted, certified, executed, and
acknowledged by each of the aforesaid constituent corporations in accordance with the
provisions of subsectiofi (c) of Section 251 of the Delaware Corparation Law.

3, The name of the surviving corporation in the merger hercin certified is NPCR,

Inc., which will continue its existence as said surviving corporation under its present
name upon the cffective dare of said merger pursuant to the provisions of the Delaware

General Corporation Law,




4. The Certificate of Incorporation of NFCR, Inc. as now in force and eEFcl, shall
continue 10 be the Certificate of Incorporation of said surviving corporation uniil
amended and changed pursuant to the provisions of the Delaware General Corporation

Law,

5. An cxecuted copy of the Agreement of Merger between the aforesaid constituent
corporations in on file st the principal place of business of the aforesaid surviving
corporation, the address of which is as follows:

4500 Carillon Point
Kirkland, WA 98033

6, A copy of the sforesaid Agreement of Merger will be furnished by the aforesaid
surviving corporation, on request, and without cost, to any sharcholder of esch of the
aforesaid constituent corporations. |

Executed on this 25th d'ay of May, 1995,
NPCR, INC.

By: QMJ i; !!Ic;;“
Its: Vice Presi - DORALD~. MANNING
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DIVISION OF CORPORATIONS
FILED 09:00 AM 12/21/1998
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sTAME OF DELAWARE -
SECKRETARY OF STATE .. !

CERTIFICATE OF INCORPORATION

98I494094 ~ 2982613

or
KWECR, T¥C,

The nama of the coxpoeratien is NPCR, Inc. (che

- EIBSX:
scorporation”). .
H The address of the registered ocffice og‘ gh.
' ation in Delavare is 9 East Loockerman Street, Dover, a-
S:gagnoi. and the name of the Corperation’s registered agent at
such address is Nationsl Registered Agents, Inc.

3 The p‘u?oah of the Corporation is to engage in
any lawful act ox activity for which corporations way be organized
under the Dslavaye General Corporation lav. .

: The total numbexr of shares cf stock which the

Corporation shall have suthority to issue is 200 shares of Common .

Stock., $0.01 paxr value.

FIETH: The naxe and meiling address of ths sole
incorporator of the Corporstion are as followa: -

David P. Dutil, Esq. )
Friedman ¥aplan & Seiler LLP
878 Third Avenue

New York, New York 10022

, S1XTH: The following provieions are inserxted for pux-
poges of tha management ©f the business and conduct of the affairs
of the Corporation and for creating, defining, limiting and
regulating the powers ©f the Corporation eand itcs directors and

stockholdars:

(a) The nurber of directors of the Corporation shall be
fixed and may be altesred from time to time in the manner pro-
vided in the Bylsws, and vacancies in the Board of Dirsctors
and newly created directorships rcaultini.fm any increase in
the suthorized number of divectors ma filled, and direc-
tors may be removed, s provided ilpn the Bylaws.

(b) Tha election of directora may be conducted in any
mannezr approved by the stockholders at the time when the
slecticn {s held and need not ba by ballot,

{c) All cozrporate powsrs and authority of the Corpor-
ation (except as at the time otherwiss provided by law, by
this Certificate of Incorporation ox l:r;tv the Bylaws) ehall be
vested in and exercised by the Roaxd of Directors.

16 .2
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{d8) The Becard.of Directors shall have the power witheur
the assent or vote of the stockholders to adopt, amend, alter
or repeal the Bylaws ¢f the Corporation, except to the extent
chat the Bylaws or this Certification of Incoxporation other-

wise provide.

EIGHTH: The Corporation reserves the right to amend or
yopeal any provision contsined in thiw Certificate of Incorporatien
in the manner now oy hereafter prescribed by the laws of the State
of Delaware, and all rights hersin conferred u;;:n stockholders or
directors are granted subject to this resexvation.

3 ¥o director shall be personally lisble ta the

FINTH
Corporation oxr its stockholders for monetary damagem for breach of
fiduciary duty as a direcror, provided, that the foregoeing shall
not eliminyce or liwmit the liability of e director (i) fox any
breach of the director’s duty of loyalty te the Coxpoxation ox its
stockholders, (ii) For acts or amlesione not in good faith or which
involve intentional misconduct or knowing violation of law, (1ii)
undar Section 174 of the Delaware Gensral Corporution Law, or (iv)
for any transaction from which the director derived an improper

personal benefit.

TENTH: Meetings of stockholders wmay be hald within or
without the State of Delawvare, a8 the Eylaws mway provide. The
books of the Corporation may be kept (subject to any proviaion
contained in tvhe azatutes of the State of Delaware) outsids the
State of Delaware at such place or places ac may be dasignated from
tima to time by the Board of Directers of tha Corporation in

accordance with the Bylaws of the Corporation.

IN WITNESS WHEREOF, I do execute this Certificate and

affirm and acknowledge., under penalties of perjury, that this Cer-
tificate is my act and deed and that the factx steted herein are

txue, this 23 day of Decembexr. 1598.
. Dut

Tra§da




